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that an attacher has a right to box poles as one method of achieving attachment, which is what

Cavalier says in the quotation above, the MOTE has chosen to disregard that principle and

instead to accept Verizon's policy because, while it is discriminatory as between Verizon and

CLECs (or overbuilders), it discriminates, at least allegedly, equally among them and therefore

fits the MDTE's vision of what section 271 and 224 of the Act must mean. Even this narrow and

legally erroneous conclusion is factually wrong since, as the record shows, Verizon has allowed

some boxing by one or more attachers (perhaps including itself) on the 20% of the poles in

Quincy which are already boxed. The Commission should not allow the MDTE's disregard of

the broad principle set forth in Cavalier to stand. For emphasis, RCN reiterates that Cavalier

stands for the broad proposition that Verizon must in good faith proactively seek ways to get

RCN's wiring on its poles.47 This duty transcends the presence or absence of any boxed poles in

Quincy. Even if there were no boxed poles in Quincy, Verizon is obligated by sections 224 and

251 to allow boxing in the absence of any compelling justification for not doing so. This record

contains no such justification.

The MDTE misreads Cavalier in yet another respect. The Complainant also alleged that

the utility company to whose poles it wished to attach its wires had unlawfully refused to permit

the attacher to use third party contractors, even though the proposed personnel were comparably

fully trained and qualified. 48 The CSB reaffirmed that the attacher may use any individual

47 See supra, at 13-14.

48 Cavalier, at -,r 18.
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workers who meet these criteria even for work on the utility's own electric facilities. 49 It then

went on to note that while the use of multi-party contractors, i.e., contractors who are qualified to

work on both electrical and communications facilities, appeared to be an efficient means to

accomplish make-ready work, "we are not ready to order Respondent [VEPCO] to proceed with

that method."50 The CSB then reiterated the utility's obligation to cooperate with attachers and to

avoid use of its control of its own facilities to impede an attacher's deployment of

telecommunications facilities. 51

Simply stated, the Cavalier case stops short ofordering a utility to permit the use of

multi-party contractors, while leaving the utility's overall duty to cooperate and to permit the use

of qualified outside contractors unimpaired. At 243-4 of its Evaluation, however, the MDTE

misconceives this ruling by citing it for the proposition that Verizon is not obliged to allow the

use of competent, certified outside contractors for make-ready work, but may instead insist on

the use of its own internal workers as required by its labor contract. In RCN's view, this simply

evades the broad legal principle set forth quite clearly in Cavalier, and as fully applicable to

Verizon as to any other BOC: if competent outside contractors are available to do make-ready

49 Id.

SOld.

SlId.
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work, without distinction as to whose facilities are involved, Verizon must permit an attacher to

employ such resources. 52

The supervening factor of Verizon having entered into a conflicting contract with its own

personnel cannot trump federal law nor can the MDTE adopt pole attachment policies which are

in conflict with applicable federallaw. 53 Ifthere is an issue between Verizon and its employees,

that is not RCN's problem and cannot be used to deny RCN the right to rely on the method of

accomplishing make-ready work which best meets its needs. Nor is the conclusion that make-

ready work has not been impaired by this requirement an adequate rationale for refusing to apply

the Cavalier case. IfRCN wishes to substitute the use of outside contractors to expedite its

make-ready work, Cavalier says it may do so; the MDTE says it may not. The MDTE's

conclusion simply cannot be accepted.

52 See also Local Competition Reconsideration Order at,-r 86 ("otherwise qualified third
party workers may perform pole attachment and related activities, such as make-ready work....")

53 In its Local Competition Reconsideration Order the Commission reaffirmed its earlier
conclusion in the Local Competition Report and Order that while state and local requirements
affecting attachments are entitled to deference, the Commission's "rules would prevail where a
local requirement directly conflicts with a rule or guidelines adopted by the Commission."
Moreover, section 253 of the Communications Act "invalidates all state or local legal
requirements that 'prohibit or have the effect of prohibiting the ability of any entity to provide
any interstate of[viz] intrastate telecommunications service.''' Implementation ofthe Local
Competition Provisions in the Telecommunications Act of1996, supra, at 4 n. 20.
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II. THE MDTE'S EVALUATION IS ENTITLED TO NO WEIGHT
WHATSOEVER WHILE THE MDTE IS RECONSIDERING THE
VERIZON PERFORMANCE ASSESSMENT PLAN

In reaching its public interest conclusions the MDTE relied, inter alia, on its adoption of

a Perfonnance Assurance Plan ("PAP") modeled after that adopted in New York and approved

by the FCC. 54 The validity of that Plan has been called into question by requests for

reconsideration filed at the MDTE by AT&T Communications of New England, Inc. ("AT&T"),

and by Rhythms Links, Inc. ("Rhythms"). Both of these participants in the MDTE's section 271

proceedings have challenged the sufficiency of the PAP as adopted by the MDTE, and AT&T in

particular has alleged that the MDTE was misled by Verizon with respect to the differences

between the New York and Massachusetts PAPs and the effects of certain Verizon modifications

to the initial Massachusetts PAP.55 On October 18,2000, the hearing officer in the MDTE's

consideration of the Verizon PAP invited other parties to file comments. Verizon, RCN and

others have done so. Significantly, the DOl has also found the Verizon Massachusetts PAP

deficient when compared with that approved in the New York proceeding and has recommended

that the Commission review it with great care.56

It appears, therefore, that substantial questions now exist about the status of the PAP and

consequently about the bases for the MDTE's favorable Evaluation submitted to the FCC on

54 MDTE Evaluation, VI at 413-414.

55 See Motions filed with the MDTE by Rhythms on September 25,2000 and by AT&T
on September 28, 2000.

56 DOl Evaluation at 23-24.
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October 16, 2000. Because that Evaluation is in part dependent on the adoption of the PAP, the

continuing status of the MDTE's recommendation to this Commission, must, as a matter of

logic, be uncertain. In its Comments filed with the MDTE, RCN has urged the MDTE to

withdraw its support for Verizon's interLATA application, pending its determination in the

review of the status and content of the PAP which it has currently initiated. 57 Until the MDTE

has completed that reevaluation, the FCC cannot fully assess the Verizon 271 Application now

pending at the FCC because a critical element of the MDTE's favorable Evaluation is in doubt.

It is irrelevant in this context that the Commission itself does not require a state-ordered

PAP as an essential element of its section 271 analysis. 58 The FCC does look closely at state-

ordered PAPs to assess the likelihood of continued compliance with market-opening

obligations.59 In essence, the MDTE premises its support for Verizon's FCC Application on the

existence of a PAP which the MDTE has found to be adequate to assure continued compliance

with Verizon's section 271 obligations. While that finding is subject to reconsideration, it

would appear inappropriate for the Commission to give any weight to the MDTE's Evaluation.60

57 RCN Comments on Motions for Reconsideration ofVerizon's Revised Performance
Assurance Plan, submitted to the MDTE on October 27,2000.

58 Bell Atlantic-New York Application at ~ 429.

59 Id.

60 How closely the MDTE considered the PAP is open to some doubt since, in its
consideration of that aspect of the Verizon application, it failed to acknowledge certain
comments filed by RCN. For example, RCN contended that there be no cap at all on potential
forfeitures, and that Verizon be required to produce the work papers underlying its PAP proposal
to see if they reflected any trade offs between the advantages to Verizon of delaying competition
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III. IN QUINCY ALONE, VERIZON'S UNLAWFUL DISCRIMINATORY
BEHAVIOR DEPRIVES THE PUBLIC ANNUALLY OF SOME $1.6 MILLION
IN SAVINGS AND RCN OF SOME $1.5 MILLION IN OPERATING CASH
FLOW

Section 271 of the Act establishes an objective standard ofBOC performance which the

applicant must meet before its application can be granted, and that standard neither refers to, nor

is in any respect dependent on, any particular quantum of actual harm suffered by a competitor

attempting to compete with the BOC. Nevertheless, RCN has determined that the public in

Quincy, by being denied the opportunity to take advantage of RCN's bundled service rates over a

12 month period,61 will be deprived of some $1.6 million in savings. At the same time, based on

a 12 month delay in providing service in Quincy, RCN has been deprived of some $1.5 million in

operating cash flOW. 62 These figures must be understood to be indicative only, since Quincy was

chosen by RCN as representative of the circumstances it faces in all of Massachusetts

versus the costs in PAP penalties of doing so. RCN also suggested that Verizon be required to
designate a senior executive who would bear personal and administrative responsibility for the
company's PAP performance. See RCN Reply Comments filed at the MDTE on May 22,2000 at
3-4; 4, n.5; and 8. None of these suggestions was so much as alluded to, let alone considered, in
the MDTE's PAP Order.

61 As noted in RCN's Opposition, in communities where RCN does not suffer excessive
delays attributable to Verizon's refusal to permit boxing, service can be inaugurated on average
in one year. See RCN Oppos. at 34-5. In Quincy, on the other hand, 12-15 months has already
gone by since the application process was initiated and RCN is not even close to initiating
service. RCN therefore makes the conservative assumption that it has irretrievably lost one full
year of service. If the excessive delay were set at, e.g. two years, the loss to the public and to
RCN would be twice the numbers set forth above.

62 The assumptions on which these numbers are based on competitively sensitive data. If
the Commission wishes to see the supporting data RCN will file it with a request for confidential
treatment.
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communities in which Verizon shares pole ownership with any electric utility other than

BecoCom.

IV. CONCLUSION

Although RCN has had numerous difficulties entering the CLEC, cable, and ISP markets

in Massachusetts, many caused by Verizon's failure to fulfill its statutory obligations to open its

markets to competition, it has chosen to narrow the focus of its filings before the FCC to the

subject of boxing. If the boxing problem could be solved quickly and effectively, it would go a

long way to enhance RCN's ability to rapidly execute its business plan in Massachusetts. The

record built at the MDTE and supplemented at the FCC shows that Verizon is not complying

with its affirmative pole attachment obligations under sections 224(f), 251, or 271 of the Act, and

that it discriminates against RCN in respect to boxing by doing so itself, or allowing others to do

so, but refusing the same privileges to RCN. There is no safety or efficiency issue presented by

boxing, a technique which the pole construction industry and this Commission have fully

endorsed. So long as RCN is unlawfully denied the right to box poles in Massachusetts, Verizon

is not in compliance with its statutory obligations which are conditions precedent to grant of its

pending interLATA application, specifically section 271 (c)(2)(B)(iii).
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Accordingly, until Verizon modifies its boxing policies to permit RCN to access all

suitable poles by boxing them on a nondiscriminatory basis and consistent with its statutory

obligations under federal and state law, its application should be denied.

Respectfully submitted,

November 3, 2000.

By:
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STATEMENT

My name is Patrick Musseau. My qualifications are a matter of record im this

proceeding. I have read the foregoing Reply Comments of RCN-BecoCom, L.L.C. Under

penalty of perjury I declare that to the best of my knowledge, infonnation, and belief, the factual

assertions set forth therein concerning the boxing of poles jointly owned by Verizon and by

Massachusetts Electric are true, complete and correct.

_ November 3, 2000
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FOR: Z-TEL COMMUNICATIONS, INC.

Richard S. Hahn, President
Neven Rabadjija, Esq.
BecoCom, Inc.
800 Boylston Street, 17th Floor
Boston, MA 02199
phone: 617-424-2461 (Hahn)

617-424-2223 (Rabadjija)
fax: 617-424-2110 (Hahn)

617-424-2733 (Rabadjija)
e-mail: richard_hahn@nstaronline.com.nevenJabadjija@nstaronline.com

Kelly Kiser, Esq.
Digital Broadband Communications, Inc.
200 West Street
Waltham, MA 02451
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phone: 781-290-4000
fax: 781-290-4001
e-mail: kkiser@digitalbroadband.com

- and-
E. Ashton Johnston, Esq.
Vincent Paladini, Esq.
Piper Marbury Rudnick & Wolfe LLP
1200 19th Street, N.W.
Washington, D.C. 20036
phone: 202-861-3900
fax: 202-223-2085
e-mail: ashton.johnston@piperrudnick.com.vincent.paladini@piperrudnick.com

FOR: DIGITAL BROADBAND COMMUNICAnONS, INC.

Christopher Kallaher, Esq.
essential.com, inc.
3 Burlington Woods Drive, 4th Fl.
Burlington, MA 01803
phone: 781-229-9599
fax: 781-229-9499
e-mail: ckallaher@essential.com

Russell C. Merbeth, Esq.
Lawrence Walke, Esq.
Winstar Communications, Inc.
1615 L Street, NW
Suite 1260
Washington, D.C. 20036
phone: 202-833-5678
fax: 202-659-1931
e-mail: rmerbeth@winstar.com;lwalke@winstar.com;
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Robert G. Davis, Esq.
Log On America, Inc.
One Cookson Place
Providence, R.I. 02903
phone: 401-459-6576
fax: 401-459-6578
e-mail: bdavis@loa.com

354050. J
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